UNITED STATES DISTRICT COURT - g
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

THE COMMONWEALTH OF
KENTUCKY,

Plaintiff,

V.

THE LOUISVILLE AND JEFFERSON
COUNTY METROPOLITAN SEWER

DISTRICT,
Defendant. | .
- Civil Action No. . 05Cl1/- 33 72
UNITED STATES OF AMERICA,
Plaintiff-Intervener

V.

THE LOUISVILLE AND JEFFERSON
COUNTY METROPOLITAN SEWER
DISTRICT,

Defendant.
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COMPLAINT IN INTERVENTION

The United States of America, by authority of the Attorney General of the United States
and through the undersigned attorneys, acting at the request of the Administrator of the United
States Environmental Protection Agency ("EPA™), hereby files this complaint in intervention and

alleges as follows:




AT OF ACTION
1. This is a civil action for penalties and injunctive relief brought under Section 309
of the Clean Water Act ("the Act"), 33 U.S.C. § 1319, against Defendant Louisville and
Jefferson County Metropolitan Sewer District ("MSD") for discharges of pollutants in violation
of Section 301 of the Act, 33 U.S.C. § 1311, including violation of conditions established in the
National Pollutant Discharge Elimination System ("NPDES") permits issued to MSD by the
Kentucky Department of Environmental Protection ("KDEP"), pursuant to authority delegated to

it by EPA under Section 402(b) of the Act, 33 U.S.C. § 1342(b), and for discharges of pollutants

without an NPDES permit.
JURISDICTION AND VENUE
2. This Court has subject matter jurisdiction over this action pursuant to Section

309(b) of the Act, 33 U.S.C. § 1319(b), and 28 U.S.C. §§ 1331, 1345 and 1355.

3. Venue is proper in the Western District of Kentucky pursuant to 28 U.S.C. §§
1391(b) and {c) and 1395(a), and Section 309(b) of the Act, 33 US.C. § 1319(b).

4. This is an action against a municipality, MSD, and pursuant to Section 309(e) of
the CWA, 33 U.S.C. § 1319(e), the State in which the municipality is located must be a party.
The Commonwealth of Kentucky (“Commonwealth’), in which MSD is located, acting by and
through its Environmental and Public Protection Cabinet, has filed this action s a party plaintiff,

Authority to intervene as a matter of right in this citizens suit brought pursuant to Section 505(z)
of the Act, 33 U.S.C. § 1365(a), is vested in the United States pursuant to Section 505(c)(2) of

the Act, 33 U.S.C. § 1365(c)(2).




PARTIES

5. Plaintiff-Intervener United States of America has authority to bring this action on
behalf of the Administrator of EPA ("Administrator") under Section 506 of the Act, 33 US.C. §
1366, and 28 TU.S.C. §§ 516 and 519.

6. Defendant MSD is a political subdivision of the Commonwealth established
under the laws of the Commonwealth, KRS Chapter 76, and is a "person” within the meaning of
Section 502(5) of the Act, 33 U.S.C. § 1362(5), and a "municipality” within the meaning of
Section 502(4) of the Act, 33 U.S.C. § 1362(4).

7. Defendant MSD is responsible for the operation and maintenance of wastewater
treatment facilities and the sanitary sewer and stormwater drainage system serving residential,

commercial and industrial entities throughout the City of Louisville and Jefferson County,

Kentucky.
GENERAL ATTEGATIONS
8. At all times relevant herein, MSD has owned or operated wastewater treatment

facilities ("WWTTFs") and their associated sanitary sewer and combined sanitary sewer - storm
sewer (“combined sewer”) collection systems, which receive and treat wastewater and storm
water runoff from residential, commerciat, industrial and combined sewage sources located
within the City of Louisville and Jefferson County, Kentucky, and which discharge treated,
partially treated, and untreated wastewater into the Ohio River and its tributaries.

9. The Ohio River and its tributaries are “navigable waters of the United States”

within the meaning of Section 502(7) of the Act, 33 U.5.C. § 1362(7).




10.  Plaintiff Commonwealth has been authorized by EPA to administer the NPDES
program within its jurisdiction pursuant to Section 402(b) of the Act, 33 U.S.C. § 1342(b), and to
issue NPDES permits authorizing the discharge of pollutants directly into navigable waters of
the United States in compliance with the applicable requirements of Section 301 of the Act, 33
U.S.C. § 1311, and such other conditions as the Administrator determines are necessary to carry
out the provisions of the Act.

11. Under its authority to issue NPDES permits, the Commonwealth, through KDEP,
has issued permits to MSD under the Kentucky Pollutant Discharge Elimination System
(KPDES) for each of the 27 WWTFs operated and maintained by MSD, authorizing the
discharge of pollutants, within the meaning of Section 502(12) of the Act, 33 U.S.C. § 1362(12),
in accordance with effluent limitations, monitoring requirements, and other conditions set forth
in each KPDES permit. Each KPDES permit has been in effect at all times relevant to this
Complaint.

12.  Only one of the KPDES permits issued to MSD, permit no. KY0022411 issued
for the Morris Forman WWTF, authorizes the discharge of pollutants from point sources other
than a WWTF post-treatment outfall, those point sources being the one hundred fourteen (114}
combined sewer overflow (CSO) points specified in that permit.

13. At all times relevant to this Complaint, MSD has violated, and continues to
violate, Section 301 of the Act, 33 U.S.C. § 1311, by failing to meet the conditions contained in
the KPDES permits, and by discharging pollutants without an NPDES/KPDES permit.

FIRST CLAIM FOR RELIEF:
UNPERMITTED DISCHARGES FROM ARY SEWER SYSTEM
14.  Paragraphs 1 through 13 are realleged and incorporated herein by reference.
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15. On numerous occasions starting on at least January 1, 1999, and continuing
through the date of this Complaint, MSD has discharged into the Ohio River and/or its tributaries
untreated sewage from discharge points within its sanitary sewer system which were not and are
not authorized by any KPDES or NPDES permit.

16.  Each of the discharges referred to in Paragraph 15 involved a discharge of
pollutants from a point source into navigable waters of the United States, within the meaning of
Section 502 of the Act, 33 U.S.C. § 1362, without a NPDES or KPDES permit or other
exception specified in Section 301(a) of the Act, 33 U.S.C. § 1311(a), in violation of Section 301
of the Act, 33 U.S.C. § 1311,

17.  Each discharge referred to in Paragraph 15 constitutes a separate violation of
Section 301 of the Act, 33 U.S.C. § 1311.

18.  Under Sections 305(b) and (d) of the Act, 33 U.S.C. §§ 1319(b) and (d); the
Federal Civil Penalties Inflation Adjustment Act of 1990, Pub. L. No. 101-410, 104 Stat. 890
{1990), amended by Pub. L. No. 104-134, § 31001(s)(1), 110 Stat. 1321-373 (1996) 28 US.C. §
2461 note); 61 Fed. Reg. 69,360 (Dec. 31, 1996); and 69 .Fed. Reg, 7121 (Feb. 13, 2004),
codified at Title 40 of the Code of Federal Regulations (CFR) Part 19, MSD is liable for a civil
penalty of up to $27,500 per day for each violation of Section 301 of the Act, 33 U.S.C. § 1311
occurring on or after January 31, 1997, but before March 16, 2004, and a civil penalty of up to
$32,500 per day for each violation of Section 301 of the Act, 33 U.S.C. § 1311, occurring on or
after March 16, 2004.

19.  Unless restrained by an order of the Court, MSD will continue to violate Section
301 of the Act, 33 U.S.C. § 1311, by discharging untreated sewage from unpermitted discharge
points within its sanitary sewer system into the Ohio River and/or its tributaries.
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E CLAIMF LIEF:
FAILURE TQO COMPLY WITH STANDARD PERMIT CONDITIONS -
PROPER TION AND NANCE

20.  Paragraphs 1 through 19 are realleged and incorporated herein by reference.

21.  Onnumerous occasions starting in at least January 1999, in addition to the
discharges referred to in Paragraph 15, MSD has allowed spills of untreated sewage to occur
from various points within its sanitary sewer system that did not reach navigable waters of the
United States.

22.  From at least January 1, 1999, and continuing through the date of this Complaint,
MSD failed to comply with 401 KAR 5:065(5), which is incorporated by reference as a standard
permit condition in Part II of each KPDES permit issued by KDEP to MSD as set forth in
Paragraph 11, by failing to properly operate and maintain all of its permitted facilities, and
systems of treatment and control and related appurtenances which are installed or used by MSD,
to achieve compliance with the conditions of the permits, as evidenced, in part, by the discharges
and spills referred to in Paragraphs 15 and 21.

23.  Each failure by MSD to comply with the operation and maintenance provisions of
the KPDES permits issued to it as set forth in Paragraph 22 constitutes a separate violation of
Sections 301 and 402 of the Act, 33 U.8.C. §§ 1311 and 1342.

24.  Under Sections 309(b) and (d} of the Act, 33 U.S.C. §§ 1319(b) and (d); the
Federal Civil Penalties Inflation Adjustment Act of 1990, Pub. L. No. 101-410, 104 Stat. 890
(1990), amended by Pub. L. No. 104-134, § 31001(s)(1), 110 Stat. 1321-373 (1996) 28 US.C. §
2461 note); 61 Fed. Reg. 69,360 (Dec. 31, 1996); and 69 Fed. Reg. 7121 (Feb. 13, 2004),
codified at Title 40 of the Code of Federal Regulations (CFR) Part 19, MSD is liable for a civil
penalty of up to $27,500 per day for each violation of Sections 301 and 402 of the Act, 33 U.S.C.
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§§ 1311 and 1342, occurring on or after January 31, 1997, but before March 16, 2004, and a civil
penalty of up to $32,500 per day for each violation of Sections 301 and 402 of the Act, 33 U.S.C.
§§ 1311 and 1342, occurring on or after March 16, 2004.

25.  Unless restrained by an order of the Court, MSD will continue to violate Sections
301 and 402 of the Act, 33 U.S.C. §§ 1311 and 1342, by failing to properly operate and maintain
all of its permitted facilities, and systems of treatment and control and related appurtenances
which are installed or used by MSD, to achieve compliance with the conditions of the permits.

THIRD C FOR :

FAILURE TO COMPLY WITH STANDARD PERMIT CONDITIONS -
BYPASS PROHIBITION

26.  Paragraphs 1 through 25 are realleged and incorporated herein by reference.

27.  On numerous occasions starting in at least January 1999, MSD intentionally
diverted sewage or waste-streams containing pollutants from a portion of its WWTFs, each such
diversion constituting a *bypass” within the meaning of 401 KAR 5:002(36).

28.  From at least January 1, 1999, and continuing through the date of this Complaint,
MSD failed to comply with 401 KAR 5:065(13)(c), which is incorporated by reference as a
standard permit condition in Part I of each KPDES permit issued by KDEP to MSD as set forth
in Paragraph 11, by allowing bypasses, as described in Paragraph 27, that were not excepted
from the bypass prohibition of 401 KAR 5:065 section 1{13)(c).

29.  Each failure by MSD to comply with the bypass prohibitions of the KPDES
permits issued to it as set forth in Paragraph 11 constitutes a separate violation of Sections 301

and 402 of the Act, 33 U.S.C. § 1311 and 1342.




30. ﬁnder Scctions 309(b) and (d) of the Act, 33 U.S.C. §§ 1319(b) and (d); the
Federal Civil Penalties Inflation Adjustment Act of 1990, Pub. L. No. 101-410, 104 Stat. 890
(1990), amended by Pub. L. No. 104-134, § 31001(s)(1), 110 Stat. 1321-373 (1996) 28 US.C. §
2461 note); 61 Fed. Reg. 69,360 (Dec. 31, 1996); and 69 Fed. Reg. 7121 (Feb. 13, 2004),
codified at Title 40 of the Code of Federal Regulations (CFR) Part 19, MSD is liable for a civil
penalty of up to $27,500 per day for each violation of Sections 301 and 402 of the Act, 33 U.S.C.
§§ 1311 and 1342, occurring on or after January 31, 1997, but before March 16, 2004, and a civil
penalty of up to $32,500 per day for each violation of Sections 301 and 402 of the Act, 33 US.C.
§§ 1311 and 1342, occurring on or after March 16, 2004.

31.  Unless restrained by an order of the Court, MSD will continue to violate Sections
301 and 402 of the Act, 33 U.S.C. §§ 1311 and 1342, by allowing bypasses that are not excepted
from the bypass prohibition of 401 KAR 5:065(13)(c).

FOURTH CLAIM FOR RELIEF:
RM DI ES FROM INED SEWER SYSTEM

32,  Paragraphs 1 through 31 are realleged and incorporated herein by reference.

33.  On many occasions starting in at least January 1, 1999, MSD discharged into the
Ohio River and/or its tributaries untreated sewage mixed with storm water from various points
within its combined sewer system not specified as a CSO point in the Morris Forman WWTF
permit referenced in Par 12.

34.  None of the discharges referred to in Paragraph 33 was authorized under any of

the KPDES permits issued by KDEP to MSD as set forth in Paragraph 11.




35.  Each of the discharges referred to in Paragraph 33 involved a discharge of
pollutants from a point source into navigable waters of the United States, within the meamng of
Section 502 of the Act, 33 U.S.C. § 1362, without a NPDES/KPDES permit or other exception
specified in Section 301(a) of the Act, 33 U.S.C. § 1311(a), in violation of Section 301 of the
Act, 33 US.C. § 1311.

36.  Each discharge referred to in Paragraph 33 constitutcs; a separate violation of
Section 301 of the Act, 33 U.S.C. § 1311.

37.  Under Sections 309(b) and (d) of the Act, 33 U.S.C. §§ 1319(b) and (d); the
Federal Civil Penalties Inflation Adjustment Act of 1990, Pub. L. No. 101-410, 104 Stat. 890
(1990), amended by Pub. L. No. 104-134, § 31001(s)(1), 110 Stat. 1321-373 (1996) 28 US.C. §
2461 note); 61 Fed. Reg. 69,360 (Dec. 31, 1996); and 69 Fed. Reg. 7121 (Feb. 13, 2004),
codified at Title 40 of the Code of Federal Regulations (CFR) Part 19, MSD is liable for a civil
penalty of up to $27,500 per day for each violation of Section 301 of the Act, 33 U.S.C. § 1311
occurring on or after January 31, 1997, but before March 16, 2004, and a civil penalty of up to
$32,500 per day for each violation of Section 301 of the Act, 33 U.S.C. § 1311, occurring on or
after March 16, 2004.

38.  Unless restrained by an order of the Court, MSD will continue to violate Section
301 of the Act, 33 U.S.C. § 1311, by discharging untreated sewage from unpermitted discharge
points within its combined sewer system into the Ohio River and/or its tributaries.

FIFTH CLAIM FOR RELIEF:
FAILURE TQ COMPLY WITH CSO PERMIT CONDITIONS

39.  Paragraphs 1 through 38 are realleged and incorporated herein by reference.




40, On many occasions starting in at least January 1999, MSD allowed the discharge
of untreated sewage mixed with storm water from permitted discharge points within its
combined sewer system into the Ohio River and/or its tributaries (“combined system overflows”
or “CS0s”) during dry weather.

41.  From at least January 1, 1999 and continuing fhrough the date of this Complaint,
MSD failed to comply with permit condition B.5 of the Sewer System Overflows section of Part
I of KPDES permit no. KY0022411 issued by KDEP to MSD for the Morris Forman WWTF by
failing to have ‘inrp]ace mechanisms and specific procedures to prevent CSOs during dry
weather.

42.  From at least January 1, 1999, and continuing through the date of this Complaint,
MSD failed to comply with permit condition B.1 of the Sewer System Overflows section of Part
II of KPDES permit no. KY 0022411 issued by KDEP to MSD for the Morris Forman WWTF by
failing to have in place mechanisms and specific procedures to ensure proper operation and
regular maintenance programs for the sewer systems and the CSOs, as evidenced, in part, by the
discharges referred to in Paragraphs 15, 21, 33, and 40.

43. From at least January 1, 1999, and continuing through the date of this Complaint,
MSD failed to comply with permit condition B.6 of the Sewer System Overflows section of Part
1 of KPDES permit no. KY0022411 issued by KDEP to MSD for the Morris Forman WWTF by
failing to have in place mechanisms and specific procedures to ensure the control of solid and
floatable materials at all permitted CSO discharge points.

44, From at least January 1, 1999, and continuing through the date of this Complaint,
MSD failed to comply with permit condition B.8 of the Sewer System Overflows section of Part
I of KPDES permit no, KY0022411 issued by KDEP to MSD for the Morris Forma.n WWTF by
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failing to have in place mechanisms and specific procedures to ensure that the public receives
adequate notification of CSO occurrences and CSQ impacts.

45. From st least January 1, 1999, and continuing through the date of this Complaint,
MSD failed to comply with permit condition B.9 of the Sewer System Overflows section of Part
TI of KPDES permit no. KY0022411 issued by KDEP to MSD for the Morris Forman WWTF by
failing to have in place mechanisms and specific procedures to ensure adequate monitoring to
characterize CSO impacts and the effectiveness of CSO controls.

46.  From at least January 1, 1999, and continuing through the date of this Complaint,
MSD failed to comply with permit conditions B.11 and B.12 of the Sewer System Overflows
section of Part Il of KPDES permit no. KY0022411 issued by KDEP to MSD for the Morris
Forman WWTF by failing to implement a long term CSO control plan, as required by Section
402(q) of the Act, 33 U.8.C. § 1342(q), and EPA’s CSO Control Policy, 59 Fed. Reg. 18688
(April 19, 1994), that includes mechanisms to ensure the evaluation and prioritization of long
term alternatives for CSO remedial measures and an implementation schedule for such measures.

47.  Each failure of MSD to comply with permit conditions B.1, B.5, B.6, B.§, B.9,
B.11, and B.12 of the Sewer System Overflows section of Part I of KPDES permit no.
KY0022411 issued by KDEP to MSD for the Morris Forman WWTTF, as set forth in Paragraphs
41 through 46, constitutes a separate violation of Sections 301 and 402 of the Act, 33 U.S.C. §
1311 and 1342.

48.  Under Sections 309(b) and (d) of the Aci, 33 U.S.C. §§ 1319(b) and (d); the
Federal Civil Penalties Inflation Adjustment Act of 1990, Pub. L. No. 101-410, 104 Stat. 890
(1990), amended by Pub. L. No. 104-134, § 31001(s)(1), 110 Stat. 1321-373 (1996) (28 U.S.C. §

2461 note); 61 Fed. Reg. 69,360 (Dec. 31, 1996); and 69 Fed. Reg. 7121 (Feb. 13, 2004),
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codified at Title 40 of the Code of Federal Regulations (CFR) Part 19, MSD is liable for a civil
penalty of up to $27,500 per day for each violation of Sections 301 and 402 of the Act, 33 U.S.C.
§8§ 1311 and 1342, occurring on or after January 31, 1997, but before March 16, 2004, and a civil
penalty of up to $32,500 per day for each violation of Sections 301 and 402 of the Act, 33 U.S.C.
§§ 1311 and 1342, occurring on or after March 16, 2004,

49, Unless restrained by an order of the Court, MSD will continue to violate Sections
301 and 402 of the Act, 33 U.S.C. §§ 1311 and 1342, by failing to comply with permit
conditions B.1, B.5, B.6, B.8, B.9, B.11, and B.12 of the Sewer System Overflows section of
Part IT of KPDES permit no, KY0022411 issued by KDEP to MSD for the Morris Forman
WWTF.

RAYER FO LIEF

WHEREFORE, Plaintiff United States of America requests that the Court enter
judgment on behalf of the United States against the Defendants as follows:

a. Pursuant to Section 309(b) of the Act, 33 U.S.C. § 1319(b), order MSD to
undertake a program to achieve permanent and consistent compliance with all terms and
conditions of its NPDES/KPDES permits for its sanitary sewer and combined sewer systems and
at its WWTFs and with the requirements of the Clean Water Act and the regulations
promulgated thereunder;

b. Pursuant to Section 309(b) of the Act, 33 U.S.C. § 1319(b), assess civil
penalties against MSD of up to $27,500 per day for each violation of Sections 301 and/or 402 of
the Act, 33 U.S.C. §§ 1311, 1342, as alleged in this Complaint, occurring on or after January 31,

1997, but before March 16, 2004; and up to $32,500 per day for each violation of Sections 301

12




and/or 402 of the Act, 33 U.S.C. §§ 1311, 1342, as alleged in this Complaint, occurring on or
after March 16, 2004 ;
d. Award the United States its costs in the action; and

e. Grant the United States such other relief as the Court deems appropriate .

Respectfully submitted,

KELLY A. JOHNSON

Acting Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Fustice

Vet BV e B

A ¥ W T

ELLEN M. MAHAN

Assistant Section Chief

STEVEN KELLER

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.0O. Box 7611

Washington, D.C. 20044

Telephone: (202) 514-3646

DAV . HUBER
Unitpd States Attorney

LIAM F. CAMPBELL e——
Assistant U.S. Attorney

510 W. Broadway, 10th Floor
Louisville, Kentucky 40202
(502) 582-6773

Attorneys for the United States
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OF COUNSEL:

WILLIAM B. BUSH, JR.
Associate Regional Counsel
U.S. EPA, Region 4

61 Forsyth Street, SW
Atlanta, Georgia 30303

(404) 562-9538
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

THE COMMONWEALTH OF
KENTUCKY,

e Civil ActionNo. 3. 05 C Y- 236 -S

Y.

THE LOUISVILLE AND JEFFERSON
COUNTY METROPOLITAN SEWER
DISTRICT,

Defendant.

ORDER

The United States having made a motion to intervene in the above-captioned matter and
the Court being sufficiently advised,

IT IS HEREBY ORDERED, that the United States’ Unopposed Motion to Intervene as a
matter of right in the above-captioned matter be granted.

This day of , 20

JUDGE, UNITED STATES DISTRICT COURT




